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This presentation is a product of the staff of the Federal Energy
Regulatory Commission. Any views expressed herein are those of
staff and do not necessarily reflect the views of the Commission,
its Chairman, or any individual Commissioner.









Section 7(c) of the Natural Gas Act

3/18/2021 6

• The Commission is authorized to issue certificates of “public convenience and necessity” for “the 
construction or extension of any facilities ... for the transportation in interstate commerce of natural 
gas.” 

• FERC is the lead agency for National Environmental Policy Act compliance.
• Constructing a pipeline requires the company to undertake routing and site planning, environmental 

analysis and mitigation planning, and consultation with local communities. 
― FERC certificates contain many conditions.  These conditions may specify, for example, when to construct, how to 

construct, what types of additional reporting will be necessary, and special treatment of some land uses.
― Upon the award of a certificate of public convenience and necessity, the company receives the “right of eminent 

domain.” A company will first attempt to negotiate an easement – the legal right to use a landowner’s property for 
the purpose of building and/or operating natural gas pipeline facilities – with landowners, including compensation 
for use of the land.  An easement gives the company the right to use the property, but the landowner retains the 
legal title or ownership of the land.  

― If the Commission approves a proposed project, but the company cannot reach an agreement with a landowner, 
the Natural Gas Act, enacted by Congress, gives the company authority to obtain the easement by the exercise of 
the right of eminent domain.  In such circumstances, eminent domain proceedings are initiated by the company in 
the federal district or state courts, and the court determines just compensation to the landowner.  FERC is not 
involved in eminent domain proceedings.   



Further Clarification Regarding Pipelines Initiating 
Construction While Rehearing is Pending
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• In January 2021, FERC issued Order No. 871-A, seeking further comment on 
modifications last summer to its regulations under Natural Gas Act Sections 
3 and 7 that prohibited initiating pipeline construction, pending timely filing 
of any rehearing request, or a rehearing order on the merits.

• Order No. 871-A inquires whether the Commission should
― withhold authorizations to commence construction during pending rehearing 

requests; or
― prohibit construction only if rehearing requests raise certain issues;
― specify what issues would trigger the construction prohibition;
― prohibit construction activities under both NGA Section 3 and Section 7;
― establish a specified stage of the certification process at which the prohibition should 

terminate (g., 90 days from the filing of the rehearing request); and
― modify its practices or procedures to address concerns regarding the exercise of 

eminent domain while rehearing requests are pending.



Ratemaking Under the Natural Gas Act Sections 4 and 5
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• Sections 4 and 5 of the NGA require that rates and charges for transportation or 
sale of natural gas shall be just and reasonable.  Rates are generally set in 
accordance with one of two basic methodologies: cost-based or negotiated. 
― Cost-based rates are based on the cost of providing service, as established during a Section 4 

rate case, plus a reasonable return on investment. 

― In 1996, FERC granted jurisdictional pipeline companies the option of charging negotiated 
rates.  Under this program, pipelines and their customers are free to negotiate rates that vary 
from the cost-based rates.  However, the pipeline companies must also offer a cost-based rate 
as recourse for customers preferring that pricing.

• Pipeline companies file their tariffs.  Pipeline companies are also required to file 
an annual report called a “Form 2” providing FERC and customers with pipeline 
financial and operational information.



Energy Policy Act (EPAct) 0f 2005
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• Two legislative developments affect most significantly natural gas 
marketers.
―One was the enactment of section 315 amending the NGA by adding a new section 4A 

authorizing FERC to prohibit market manipulation.
― The other was the contemporaneous enactment of section 314 of EPAct amending the 

NGA to authorize civil penalties of up to $1 million dollars per violation per day.  The 
penalties may be assessed by FERC for violation of its market-manipulation rules 
promulgated under NGA section 4A. 

• EPAct also amended the NGA by adding a new section 23 authorizing the 
Commission to promote transparency by obtaining information relating to 
pricing, sales quantities, and transported volumes.  Pursuant to this 
authority, the Commission issued Order No. 704 in 2007, requiring that 
market participants annually report the volume of their physical natural gas 
transactions through FERC Form No. 552. 













































Key Takeaways
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• New England, historically said to be "at the end of the pipe," is 
now located next to the  Marcellus and Utica Shale basins, 
among the most prolific in the US, and having the potential to 
reduce New England’s energy costs and reliability concerns.

• Volumetrically, natural gas demand in New England is projected 
to be flat.  However peak day planning will continue to be 
challenging, given  the tight infrastructure. 


